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We argue for the existence of a state ¢ con stitutional
legal right to language. Our purpose here is to develop
alegal framework for protecting the civil rights of the
deaf child, with the ultimate goal of calling for legis-
lation that requires all levels of government to 'fund
programs for deafl children and their families to learn
a fully accessible language: asign language. While our
discussion regards dmﬂnhc*d States, (h(* argument we
make is bcmcd on human rights and the nature of law
itself, and can likely be adapted to any country.

We begin with an introduction to the biological
facts surrounding language acquisition and how ‘ehw@
facts impact the deaf child, where lack of language has
devastating effects on individuals and negative effects
on society in general.
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Next we turn to the evidence for alegal vight to lan-
guage. Although federal law and international trea-
ties focus on anti-discrimination and adequate aceess
to education and language, a stronger right to access
to education and language can be found in state law,
which is underpinned by corvesponding state consti-
tutions’ guarantees of education,

Finally, we outline the benefits that the deaf child

ould gain if we were {o recognize a right to language.
”ﬁ then argue that to pmw(i the right to language, we
need legislation regarding funding programs for deaf
children and their ‘é(mnhoa/\ie arn a sign language.

I Language Development and the Deaf Child
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For many deaf children, exposure to spoken lan-
guage alone does not result in language duency® and
this includes children with cochlear iraplants (CI),
even with substantial rehabilitative training.’ That is,
spoken language cannot he counted on as an accessibl
language for deafl children, and without an accessible
language, these children cxperience linguistic depri-
vation. The child does not develop sufficient language
and cannot communicate with others beyond gestures
and largely unintelligible speech (which combination
does not form a system comprehensive enough to call
language). Accordingly, linguistically deprived people,
to varying degrees, cannot learn 1o vead, cannot do
mathematical calculations, are isolated socially, aye
disadvantaged economically, show a range of cogni-
tive deficits, and sufler psychological damage,” result-

transmitted it across time. In effect, sign language is
ideally designed for deaf children by the generations of
deaf children before themn who learned it and passed
it along. As an evolved visual-manual language, deaf
children acquire it just as children who hear acquire
spoken language. s

Y11, State Law and the Right to Language
a) Introduction
The goal of the state laws discussed below is to facili-
tate and protect the child’s access to language, o pro-
tect the childs access to education via language, and,
finally, to protect everyone’s aceess o health care via
language. Hence, these laws recognize the right to lan-
guage, regardless of its modality.

b) Language Per Se

In 1993 the National Institutes of Health Consensus
Development Program recommended that all newborns
be sereened for hearing loss before leaving the birth

ing in harm to both the individual and sodety, from
disproportionate use of emergency medical resources
o increased bicarceration.®

Sign languages, in contrast to spoken languag
are fully accessible to deaf children, even blind-deaf,
since there are tactile versions,® and exposire to any
accessible language before the eritical period of five,
a gpoken language ov a si i

s language, allows ordis
nary linguistic development and enables the child to
acquire additional languages, both spoken and sign
ones, shmultaneously or later on in life.? Deaf children
who learn a sign language can perform well academi-
cally* and are as likely to be psycho-socially healthy
ag hearing children.® Learning a sign language is the
only reliable way of ensuring - a deaf child gains
language and thus is protected with respect to equal
opportunities.”

Sign langnages are natural languages which makes
learning of a sign language biologically compatible
for deaf children. When the deaf child is exposed to
sign language, the chiid is absorbing the Janguage of
a social group of individuals whao are deaf as well In
other words, sign language is accessible because it
is an artifact of generations of deaf people who have
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Iaspital. The nexi year a position statement of the Joint
Commitiee on Infant Hearing recommended that “all
infants with hearing loss should be identified befove 3
months of age and receive intervention by & months of
5 These recommendations led 1o newborn hearing
sereening laws state by state. Thirty-six states, Guam,
Puerto Rico, and the District of Columbia require hear-
ing sereening for newborns, Seventeen states (of which
fourteen require hearing screening for newborns) plus
Guasm, Puerto Rico, and the District of Columbia require
spectfied or all health insarers to cover the costs of this
sereening. At least three states (Massachusetts, Ghio,
and West Virginia) have laws specifying who will cover
the cost of sereening i insurers do not and parents are
unahle to pay. The goal of the newborn screening laws
is to identify hearing loss and preseribe interventions so
that the child gains language as early as possible. [fthere
were no mandated early diagnosis, then the child would
have no meaningful access to language until much later
when searing loss was finally identified.

¢} Ac to Edueation Reguives Language

Most state constitutions include language that guar-
antees a fundamental right to public education. This
guarantee implicitly includes a right to equal access
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to education and to language. In general, all state
constitutions include a right to public education by
directing the legislature to provide and fund a pub-
lie school system that is open (and accessible) to all
school age residents.” In addition to these state con-
stitutional rights, subsequent state statutes and court
rulings have served to clavify and extend these rights.™
In most states, this constitutional language on public
edueation is interpreted not merely as an aspirational
goal, but as a basic right. Most state judiciaries have
granted substantive vights to students and impose
substantial legal requirements on the public school
system. Therefore, legislation or regulations that
inipact access 1o public education for special popula-
tions that lack full access to regular education, inclod-
ing deaf childven, must undergo strict serutiny review
to be constitutional in these states.

Most state constitutions include a clause stating
that the state shall provide, by taxation and other-
wise, for a general and uniform system of free pub-
lie schools, which shall be maintained every year, and
wherein equal opportunities shall be provided for
all students. These state constitutions typically also

declare a universal educational right and the doty of

the State to guard and maintain that vight. In Penn-
sylvania a consent decree was approved that found “...
under the Equal Protection Clause of the United States
Constitution, having undertaken to provide free pub-
lic education, Pennsylvania must educate all children,
including those with disabilities. Moreover, Tilt is the
Commonwealth’s obligation to place each mentally
retarded child in a free, public program of education
and training appropriate to the child’s capacity™ The
court applied Brown v. Board of Education of Topekaro
that found separate education is inherently unequal
and, therefore, applied a presumption that “place-
ment in a regular public school clags is preferable to
placement in a special public school class and place-
ment in a special public school class is preferable to
placement in any other type of program of education
and training.” Similarly, in M#lis ©. Board of Educa-
tion of Distriet of Columbia® summary judgment was
granted 1o a class of children with disabilities, find-
ing that the Equal Protection Clause required inclo-
sion of children with disabilities in public education
and, further, that the additional cost of such educa-
tion was not a defense. Most states implement federal
law, especially Individuals with Disabilities Education
Act (JDEA}), through thelr own educational laws to
ensure linguistic access to education. With respect to
aceess to edueation for deaf children, most states have
regulations governing the certification of educational
interpreters.”

Since information in schools is conveyed via lan-
guage (whether spoken, signed, or written), access to
education is impossible without language. Therefore,
these laws are founded on the premise that everyone
has a right to language.

d) Aceess to Health Care Beguives Language

Ag of January 2006, at least 43 states had enacted leg-
islation to provide language access 1o all in health care
settings.?*

¢) Conclusion
‘The goals of these state laws in these three areas entail
the protection of the child’s language development.
Henee, these laws recognize the right to language,
regardless of its modality.

In sum, stales have taken the lead in affirming the
right to language.

1Y, Federal Law and the Bight to Language
a) Introduction

The goal of the federal laws discussed below is to
ensure equal protection to access in federally funded
areas, including education and health care, with
vespect to the language issues involved in such access.
Some of the laws that have been taken to apply to edu-
cation access address the needs of individuals with
disabilities, while others address the needs of individ-
uals not fhuent in BEnglish. Some of the laws that have
been taken to apply to health care access also address
the needs of individuals not fluent in English as well
as the needs of all people. Once again, these laws rec-
ognize the right to language, regardless of its modality.

b) Access to Education for Disabled Individuals

The absence of an educational or communication
mandale in the federal constitution shapes the reach
and direction of federal law. The courts have vefuged
to read an implied fundamental right to education or
communication. Weither aceess to public education
nor communication in general is a “fundamental right”
under the TLS. constitution.® Nevertheless, Plyler .
Doe used an equal protection analysis to strike down
the exclusion of undocumented immigrant children
from school as not meeting the intermediate serutiny
standard the Cowt applied. Further, in City of Cle-
burne o, Cleburne Living Ctr,® the Court applied a
rational basis standard to strike down a zoning exclu-
sion of a group home for the mentally retarded as not
justified by any legitimate state purpose, but instead
by irrational prejudice against the mentally retarded.
While the Court has made dear in subsequent case
that laws about disability are not given any protected
statng, these two cases lend some viability to an equal
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protection argument where the diserimination rests
on disability. Indeed, this was the theory behind the
cases that were predecessors to the IDEAT and its suc-
cessor, Individuals with Disabilities Improvement Act
in 2004

The US. constitution’s Equal Protection clause
(14th Amendment) states that no state shall deny
equal protection to its citizens. The legislature has
passed several laws focusing on the principle of equal-
ity and anti-diserimination for people with disahili-
ties. As such, although there is no fundamental right
to public education, consistent with the equal protec-
tion clause, Congress passed IDEA to require public
school systems to provide a “free, appropriate public
education” to children who need specialized services
because of a disabilitv.2e It requires that the disabled
child be provided with individualized curriculum and
with qualified service providers for identified needs
yelated to theilr education. For deaf children, clause
IV explicitly states that the team must "I cJonsider the
communication needs of the child, and in the case of
the child whao is deaf or hard of hearing, consider the
language and communication needs, opportunities for
direct communication with peers and professionals in
the childs language and cormmunication mode, aca-
demic level, and full range of needs including oppor-
tunities for divect insiyuetion in the child’s Jlanguage
and communication mode, and (v) Consider whether
the child requires assistive communication devices
and services.™ This clause underscores Congress’
concern with the value of communication in school,
and the unique, individual needs specific to each deaf
or hard of hearing student. Tt acknowledges the need
for individual communication exigencies, particu-
larly for divect communication with peers and direct
ingtruction from professionals. This focus on commu-
nication modes assumes langnage communication is
needed by the deaf ¢hild and that the child has a right
1o language.

Additionally, the Rehabilitation Act of 1973 states
that people with disabilities cannot “solely by reason
of hiis or her disability, be excluded from the participa-
tion in, be denied the benefits of, or be subjected to
diserimination under any program or activily receiv-
ing Federal financial assistance or under any program
or activity conducted by any Executive agency or by
the United States Postal Service™ Among the listed
activities we find “a college, university, or other post-
secondary institution, or a public system of higher
education” as well as “n local edncational agency (as
defined in section 8801 of Title 20), system of voca-
tional education, or other school system.” This act, by
ensuring the right to education, implicitly ensures the
right to language, since langnage is a requirement for
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education. Indeed it explicitly requires covered agen-
cies to provide Tnterpreters or other anxiliary aids to
handicapped people when necessary 1o allow them
aceess to language so that they ean have equal access

to the program.»

Further, the Americans with Disability Act (ADA)
of 1990, as amended in 2008,% requires equivalent
support by all state and local government programs,
even if they do not receive federal assistance. Specific
language in ADA strongly supports the existence of &
right to language. With regard to public accommoda-
tions and services operated by private entities, itexplic-
itly ensures access to education and health care, where
“the key is effective communication access: ‘A public
accommaodation shall furnish aporopriate auxiliary
aids and services where necessary to ensure effective
communication with individuals with disabilities”
With regard to teleconununications, it says that “the
Commission shall ensure that interstate and intrastate
teleconumunications relay services ave avatlable, to the
extent possible and in the most efficient manner, to
hearing-impaired and speech-impaired individuals
in the United States™® It also ensures closed caption-
ing for television public service announcements that
are “produced or funded in whole or in part by any
ageney or instrumentality of Federal Government.”s
With regard to miscellanecus provisions, it prohibits
discrimination of persons with disabilities in many
areas, including education.?’ Since one cannot get an
education without language, again, the right to lan-
guage is implied. Further, much of the ADA ensures
the right of individuals to be informed about various
matters and repeatedly mentions “comumunication”;
such informing and such communication implies
access to language.

Finally, IDEA of 1975, as amended in 2004, with
final regulations published in 2006 and 2011 offers

g support for the existence of a vight to language.
The stated purpose of Part D is "o ensure that all ¢hil-
dren with disabilities have available to them a free
appropriate public education that emphasizes special
education and related services designed to meet their
unigue needs and prepare them for further education,
employment, and independent living”® Section 300
of the TDEA ensures that interpreting services be pro-
vided in school for deaf or hard of hearing children
and for children who are deaf-blind, that hearing-aids
worn in school be funetioning properly, and that deaf
or hard-of-hearing parents be provided interpreting
sevvices at TEP meetings if such is necessary for the
parents to understand the meetings. Many of the com-
ments and discussions of the IDEA concern protect-
ing overall communication rights of deaf children and
adulis.®
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Taken together, Section 504, the ADA, and the
IDEA supplement state constitutional guarantees to
a free and appropriate education for deaf and hard of
hearing children. They establish a robust foundation
for a right to language in that they provide not only
equal access to students with disabilities, but entitle-
ment to appropriate special education and related
services. These laws, like the state statutes discussed
earlier, are fmmdgd on the preswmption that everyone

ncation for Fndi
ot F Zm/zz‘ in English
‘Tn 1968 President Johuson signed into law the Bilin-

coming to school. This in itself is recognizing that
even when English education is the ideal, there is the
expectation that children will have language while the
school edncates them in a new one. It is premised on
the idea that schools teach another language on the
basis of the children already having one at the time

they begin school. Once again we find confinmation of
the right to access language.

iducls

Tw"zdm'zﬂ h‘m*s sup ')Grt the right to access government
<

services i one’s native (Le. accessible) language. Title

pual Education Act (BEA), as Title VII, an amend-
ment to the Elementary am? Secondary Education
Act (ESTEA). This was the first {ederal policy aiding
linsited FEnglish proficiency (LEP) students, although
many states alveady had such local and state pﬂlici’*
The BEA was to provide federal funds (n the form
of matching grants) for establishing school programs
to meet th(‘ needs of limited English speaking ab
(LESA) students. In Laow o Nichels (1974), Chinese
American students in San Francisco argued that in
order 1o protect their civil right to an equal educa-
tion, they were entitled to special help in school due to
thieir inability to speak English® The Supreme Court
ruled in favor of the students and thus ¢ 2xpanded the
rights of LESA students, laying the g;’mund work for
bilingual education nationwide. Indeed, the Equal
Education Opportunity Act was passed that same
year, and specifically stated that instructional pro-
grams were 8 means for hreaking language harriers,
and required all school districts to have special pw~
grams for LESA stadents. This effectively extended
the Law o. Nichols rialing to all students in all school
districts.

The fact that there is bilingual eduecation in school
systems, even transitional bilingual education, is rec-
ognition that children who i)f:g;m education need to be

taught using a language they learned at howe before

VI of the 1964 Civil Rights Act protects against dis-
m‘in'xinaﬁun based on race, color, or national origin.s
The Supreme Court has interpreted Title VI to protect
against diserimination based on language; that is, in
federally funded programs and activities, speakers of
any language are entitled to treatment equ'ﬂ to that
of English speakers, However, a private right of action
xd only insofar as that discrimination is

is guarant
intenitional =

One area where Title VI hasg had a great impact is
health care. Thus, for example, Title VI provides LEP
patients the legal right 1o language assistance services
i health care settings. The Department of Health and
Human Services Office for Civil | wi\ta has repeatedly
upheld this law with respect to the issue of language
access in health care settings.

In 2000, President Clinton issued Executive Order
(BO) 13166, Fagrroving Access to Services for Persons
with Limited English Proficiency,™* which upholds
Title VI with respect to LEP individuals and directs
federal agencies to ensure that their pi ograms provide
egual access o LEY individuals. The Office of Civil
Rights then issued a Policy Guidance (revised and
reissued in 2003) to assist federal fund recipients in
meeting their obligations to LEP individuals.#

Title VI of the 1964 Civil Rights Act, when taken
together with the ADA, extends the principle of lan-
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gnage access in health care by establishing the con-
cept of communication-related rights, a concept that
holds regardless of the issue of national origin. For-
ther, since the right to use a language is founded on
the right to have a language in the first place, Title VI
and EO 13166 aflirm the existence of the right to lan-
guage, and that right extends to deaf people.

o) Access to Decision Aids in Health Cave for All
Finally, let us consider the fact that the Patient Protec-
tion and Affordable Care Act {ACA) of 2010 mandates
the establishment of a program to award grants and
contracis to develop decision aids in preference-sen-
sitive health care matters. The stated purpose of these
decision aids is to facilitate collaboration “hetween
patients, caregivers or authorized representatives, and
clinicians that engages the patient, caregiver or autho-
rized representative in decision making, provides
patients, caregivers or authorized representatives
with information about trade-offs among treatment
options, and facilitates the incorporation of patient
preferences and values into the medical plan™®

While these grants were not in fact funded, the very
goal of facilitating collaboration between patients and
clinicians takes ag a given that that collaboration will
proceed via language, whether it be spoken, signed, or
written, Thus, the ACA assumed the right of patients
to have a language in which such collaboration could
take place.

) Conclusion

Some federal statutes protecting equal access in the
areas of education and health care explicitly address
the role of language in attaining that access. But the
goals of all of them entail the protection of everyone’s
right to language. Indeed, the various statutes related
to health care are founded on patient communication;
effective communication allows access to imporiant
health information. In particular, “...the ACA treats
language access as a foundational element of high
quality healtheare¥ Hence, these laws vecognize the
right to language, regardless of its modality.

V. International Law and the

Right to Langnage

@) Introdzction

In the past forty vears, many international legal agree-
ments on disabilities have been passed by the United
Nations. The goal of these agreements is to ensure
equalization of opportunities, something that is pos-
sible only with language. We di

tiscuss these agreements
below in chronological order, where we can see grad-
ual sharpening of the focus on the right to language
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for deaf people. Then we twrn to the impozrt of these
agreements for the United States.

b) Eavly Flistory of Agreements on Disalilities

At the United Nations, the earliest agreement on
disabilities is the 1971 “Declaration of the Rights of
Mentally Retarded Persons,™ followed by the 1975
“Ireclaration on the Rights of Disabled Persons.™?
The General Assembly of the UN proclaimed 1981 as
the International Year of Disabled Persons and called
for aspirational programs of action,® and proclaimed
1985 to 1992 as the “Decade of Disabled Persons,”
during which govermments and organizations could
implement activities recommended in the World Pro-
gramme of Action Concerning Disabled Persons.®

Erd

¢) United Nations Standard Ruldes of 1993
The earlier programs resulted in the 1993 Vienna
Dieclaration and Programme of Action,® which was
endorsed by the General Assembly of the United
Wations, and the United Nations Standard Rules of
the Equalization of Opportunities for Persons with
Disabilities

The Standard Rules represent a strong moral obli-
gation and a political commitment of governments
to take appropriate action to ensure equalization of
opportunities, with the ideal being full equalization,
participation, and enjoyment of all human rights by
persons with disabilities. Towards this goal, the Stan-
dard Rules specify accommodation models and rules
for political decision-making.

There are three main rules of relevance to deaf
people.

1. Standard Rule 5

Standard Rule 5 recommends the use of appro-
priate technologies to provide access to spoken
information, and consideration of providing sign
language in the education of deaf childven in
their families and communities, and, finally, the
provision of sign language interpretation to facil-
itate deaf people’s communication with others.®

2. Standard Rule 6

Standard Rule 6 recommends that deaf students
be provided with educational access to the vari-
ous levels of education either in special resi-
dential or mainstream schools, where the latter
would necessitate interpreters and other appro-

prigte support service

3. Standard Bule 18
Standard Rule 18 recommends that member
stateg recognize the significant role that organi-



zations of persons with disahilities may play in
the promotion of self-help, the development of
various skills, muatual support, and information
sharing.s6

These three rules concern the transmission of infor-
mation via language, thus they implicitly recognize a
right 1o language.

d} World Conference on Special Needs
Swcation of 1994

In 1594 the World Conference on Special Needs Edu-
-ation: Access and Quality met in Spain and adopted

The Salamanca Star tand M‘(zﬁmzﬁ:(;rk jor Action

on Special Needs Educa INESCO

and the Ministry ()}“f’chaaz‘s(m (m([ Seience ofSn(zm. h

7 “Educational policies should take full account

~of individual differences and situations. The impor-

tance of sign language as the medium of communi-
cation among the deaf, for example, should be ree-
ognized and provision made to ensure that all d
persons have access 1o education in their national sign
language. Owing to the particular communication
needs of deaf and deat/b lind persons, their education
may be more suitably provided in special schools or
special classes and units in mainstream schools.”7

ot

e} Comeention on the Rights of Persons with
Disabilities

The Convention on the Rights of Persons with Disabil-
ities (CRPD) was fivst drafted in 2006 and became one
of the most quickly supported human rights instru-
ment in history. 55 States signed the Convention upon
s opening in 2007 and 126 States ratifiedConvention
within five yvears. Though the United States signed the
treaty, it has not been ratified yet, due to parts of it
(especially those concerning children and education)
being controversial among s ﬂ{)ual conservatives in the
United States.s* This treaty, as well, aims to protect the
rights of deaf people, where four articles in particular
are of relevance to langnage access for deaf people.

1. Article g
Article 9, which pertains to accessibility, part 2
includes the recommendation that live assistance
be provided, withy specific mention of “sign lan-
guage interpreters.”

In the United States, this provision is alveady

covered by IDEA and ADA,

2. Article 21
Article 21, which pertains to freedom of expres-
sion and opinion and aceess to information,

reconunends that the use of sign languages be
accepted and facilitated in official interactions
and in general be recognized and promoted.
Although the United States Constitution has
no educational mandate, under the spending
power, Congress can pass provisions to facilitate
the learning of sign language or to promote it.

2

3. Article 24

Arxticle 24, which pertains to education, part 3
includes the recommendation that states facili-
tate sign language learning and promaote the lin-
guistic identity of deaf communities, and ensure
that education is delivered in the “most appro-
priate languages and modes and means of com-
munication for the individual”, all of this occur-
ring in environments that “maximize academic
and social development.” Part 4 further includes
the recommendation that states employ teachers
qualified in sign language and train profession-
als in both dz :ﬂ)}lhv awareness and tht, nge of
appropriate “means and formats of communica-
tion” to support the relevant students.

In the United States, state right to education
access laws plus federal egual access and antidis-
crimination laws together can provide the basis
for promating ‘L‘ualnlguzsug identity of deaf com-
munities and to ensure that education and com-
prunication i€ delivered optimally.

4. Article 30
Article 30, which pertains to participation in
cuitaral life, leisure, and sport, part 4 includes
the recommendation that culiural and linguistic
wdentity be recog mzLd “neluding sign languages
and deaf culture”

F Conclusion

Repeatedly, the standard rules or the articles of the
new CRPD treaty (if it gets ratified) establish a right
to language, granting the deaf child a right to access
both sign Ianauage and spoken/written nggudge.
The import of these treaties for citizens of the
United States is not ch’}gjﬁﬂp nor should i be. The
United Nations states: “To become party 1o a treaty, a
state must express, though a concrete act, its willing-
ness to indertake the legal rights and obligations con-
tained in the treaty - it must ‘congent to be bound by
the treaty” Though not legally binding instruments,
international treatics can and have ?wumw the norms
to which institutional (governmental, business, aca-
demic, ete) norms adhere.% With respect to econom-
ics, in fact, the treaties of the World Trade Organiza-
tion have laid the foundation of the world economic

e
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system; indeed, the old “Westphalian” concept by
which states have a monopoly over certain exercises of
power with regard to their own territories and eitivens
has been largely discredited in matters of common
global interest,™ as the vights of the disabled are,
International treaties are not enforced by any over-
arching compulsory judicial system nor by any coer-

cive penal system, although the Security Council of

the United Nations, under Chapter VII of the Charter,
can enforce ite decisions regarding threats to inter-
national peace and security by imposing sanctions or
authorizing the use of force. In the absence of such
threats, however, breaches of treaties are considered
by tribunals in the international legal system, nclud-
ing the Inmternational Tribunal for the Law of the
Sea, the Permanent Cowrt of Avbitration, the various
dispute settlement bodies of the World Trade CGrga-
nization, and the International Cowrt of Justice, the
prineipal judicial organ of the United Nations. The
International Court of Justice oversees the peaceful
resolution of disputes between states, in accordance
with international law. Member States of the United
Nations, of which the United States is one, if they vol-
antarily aceept the Court’s jurisdiction, must abide by
the Cowrt’s decisions in cases to which they are parties.

With respect to treaties involving human rights,
many committees monitor implementation; for
example, the Human Rights Commiitee monitors
the implementation of the International Covenant
on Civil and Political Rights; the Committee on the
Elimination of Racial Disaimination monitors imple-
mentation of the International Convention on the
Elimination of All Forms of Racial Discrimination;
the Committee against Torture monitors implemen-
tation of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment; and a Spe-
cial Rapportenr monitors the implementation of the
Standard Rules for the Equalization of Opportunities
of Persons with Disabilities. In 1994 the Committee on
iconomic Sodal and Cudtural Rights, which monitors
the implementation of the International Covenant
on Economie, Social and Cultural Rights (ICESCR)
stated:

.. since the Covenant’s provisions apply fully to
all members of society, persons with disabilities
ave clearly entitled to the full range of rights
recognized in the Covenant. In addition, insofar
as special treatment s necess States parties
neasures, to
the maximum extent of their available resources,
to enable such persons to seek to overcome any
disadvantages, In terms of the enjoyment of the

]

are required to take appropriate v
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rights specified in the Covenant, flowing from
their disability.

In sum, while neither the Standard Rules nor the
ICESCR declare themselves to be legally binding, they
are a moral imperative. The legal philosopher John
Rawls ascribed to individuals “a natural duty... to sup-
port and to comply with just institutions,” and Brad
Roth extends “to collectivities and their congtituents
a natural duty to support and comply with interna-
tional institutions that, even if not just’ in any thor-
cughgoing sense, facilitate coordination and militate
against predation to a greater extent than any avail-
able alternative6s

Further, as treaties, the Standard Rules and the
ICESCR have special status. Article VI, paragraph 2,
of the United States Constitution makes treaties the
supreme law of the land on the same footing with
acts of Congress.® This article and paragraph have
been invoked on several occasions over the centu-
ries to uphold a treaty over a state law5 However,
the supremacy of a treaty holds only in so long ag the
freaty “operates of fiself, without the aid of any legisla-
tive provision. But when the terms of the stipulation
import a contract - when either of the parties engages
to perform a particular act, the treaty addresses itself
to the political, not the judicial department; and the
legislature must exeente the contract, before it can
become a rule for the Court.”7 This condition has led
to congressional debates over a range of points.®™ The
import to us, however, is the determination that “[1]

realy provisions which define the rights and obliga-,

tions of private individuals and lay dows general prin-
ciples for the guidance of military, naval or adbministra-
tive officials in relation thereto are usually considered
self~executing.”s® Further, the Supreme Cowrt has yet
to find any international treaty unconstitutional. We
conclude it would not only be a disgrace for the United
States, as a member of the United Natlons, to disre-
gard these treaties, insofar as they are self-executing,
it would also be illegal. An assumed right to access
language in such treaties, therefore, would apply in
the United States,

Although the United States has signed but not rati-
fied the CRPD, the treaty is Hkely to carvy influence in
the courts and legislature. This significant inflaence
oceurs due to the normative pull and absorption of
international law into the nation’s internal value set,
as argued by many ™ Indeed much of CRPDs lan-
guage was influenced by the ADA; the CRPD Ad Hoc
drafting committee received significant input from
the United States delegation, especially in the areas of
equality and anti-diserimination. On the other hand,
within the United States arveas related to family and

9




education tend to be the provinee of the states. As a
result, 4 consensus in these areas is harder to develop
and agree on nationally and internationally.

VI Law in General and the

Fight to Language ‘ ‘
The right to language is not enumerated in any of the
laws or treaties discussed here, The closest we come is

(1) the state laws requiring newborn hearing screen-

(for what purpose could such screening have
othér than to protect the right to language?), and (2)
Article 24 of the CRPD, which recommends that states
facilitate sign language learning. But in all these laws
and treaties the right to language is implied. That is,

b

access to the rights explicitly listed in some of the
statutes and treaties discussed here, people would
also need food, health care, shelter. A naked, starv-
ing, homeless person cannot reasonably be taken to
have access to education. So by ensuring a right to
education, do these statues also imply a right to food,
health care, and shelter? While we would answer yes,
we c¢hoose not 1o pursue that issue here, but, rather, to
make a fundamental distinction between the right to
language and all other Inunan rights.

Consider the nature of laws in general. Laws are
institutional phenomena; as the philosopher John
Searle says, “.Institutional facts in general require
language because the language is partly constitutive of

it is already present in the law. As the g9th amendment
states: “The enumeration in the Constitution, of cer-
tain rights, shall not be construed to deny or disparage
others retained by the people”” That implied rights
or contracts exist is among the founding arguments
for a right to privacy.”™ In Griswold v. Connecticut,?
the U.8. Supreme Court ruled that a right to privacy
was protected by the Constitution, even though the
Bill of Rights does not explicitly mention privacy. The
same is true for language. One simply cannot protect
the right of a child to have access to education without
also protecting that child’s right to language given that
education is conveyed via language.

MNote that we are not blurring the distinetion
between the right to be free of discrimination (based
on disability or anything else) versus the right to a
spectfic good. Certainly, guarantecing a child access
to education, for example, is not the same as guaran-
teeing an education, nor does it imply it. Many other
factors could inhibit one’s ability to gain an educa-
tion. Rather, guaranteeing a child access to education

fad

implies guaranieeing that child access to the tool via

which education proceeds: language.
The implicit-endorsement argoments given here
can be seen as a slippery slope. Certainly, to have

10

the facts”™ In particular, all the powers, rights, obliga-
tions, duties, and so on of laws require a vehicle for
being conveyed, and that vehicle is language; with-
out language how could we possibly understand that
when the Justice of the Peace says, "I now pronounce
you man and wife)

=" o whole range of rights and duties
now ensue? Laws are made senge of and understood
only with the resources of language. Thus any law,
no matter what it deals with, implies the right to lan-

£

guat
the land means that the United States recogoizes the
right to language, and the very notion of voling relies
on people being able to communicate their vote via
language, whether spoken, signed, or written. Thus,
the need for language is, in fact, distinguished from
other basic human needs with respect to the law.

VI Benefits to Deaf Children of the

Right to Language

The right to Ianguage clarifies the state’s responsibil-
ity not only to protect that right but to provide full
and complete information on deaf children’s inguis-
tie development rather than merely auditory develop-
ment. This information would include the fact that
sign languages assure linguistic development and,
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therefore, allow equalization of opportunities. This
information would also give an overview of cochlear
implants as an anditory tool, without assuwrance of lin-
guistic development.

Such information would lay the groundwork for
complying with the ACA with respect to decision
aids in health matters. Protecting the cognitive fac-
ulty of language, a biclogical mechanism, is, rightly,
a health matter. Parents of deaf newborns and newly
deafened young children need aids outlining current
medical and psychological knowledge of the implica-
tions and prospects involved with cochlear implants
and explaining risks to linguistic development in the
presence of imperfect auditory information, so that
they can make informed language decisions for their
children.

Finally, an autonomons right o language and,
hence, to linguistic development, strengthens soci-
ety’s protection of children’s developmental righis.
Although parents still have primary responsibility for
their childs developraent, recognition of an indepen-
dent right to language fosters the child’s participatory
role that grows along with their growing indepen-
dence.™ Thig right allows the deaf ¢hild’s wishes to
be expressed to their parents and society. It ensures
both the child’s vight to develop his or her own cul-
tural identity, even if differentiated from the parenis.
This right also ensures the deaf child’s right to state or
agency advocacy for the deaf child if language depriva-
tion is oceurring and the child is too young or does not
have the language to advocate for oneselll™

VI, State Obligations Entaijed
by the Right to Language
@) The Necessity of Group Discourse
Ninety-six percent of deaf children are born to at least
one hearing parent, typieally in a speech-only envi-
ronment.” Also, deafness is & low incidence disability,
which makes it difficult for deaf children to find other
deaf children to socialize with in 2 common language
~ a community of others like himself ~ without a lot
of guidance and help. In addition to the dispersion
problem, rapidly changing medical trends in cochlear
implants, biotechnology, and genetic counseling make
it harder to develop & uniform set of expectations over
any period of time.

Although telecommunications is a powerful coun-
tervailing effect in that deaf people can find each other

over video phones and the Internet, generally deaf

individuals have the opportunity to learn and use vid-
eophones and the Internet when they have become
adulis, well after their window to learn language has
passed. Individual interpreters, who act ag swrrogate
eachers or even parents in the classroom tend to
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have little contact with other deaf students or the deaf
community. As a result, deaf students continue to be
limited to dyadie groups for communication. Dyadic
communication struggles to capture the richness and
complexity of conununity and language. It appears the
only way to ensure the needed exposure is to partici-
pate in group discourse.

b) Learning a Sign Language and Funding

The right to language legitimizes the claim that states
must fund programs to ensure that deaf children have
the opportunity to learn 2 sign language, and thus
gain the linguistic competence necessary to have equal
opportunity under the law. Such programs include
early intervention in the form of signing adulis vigit-
ing deaf infants and young children frequently, as well
as programs to teach a sign language to families of
deaf newborns and newly deafened young children to
enable them to become as linguistically and cultorally
fluent as they can be,

Christine Yoshinaga-Itano outlines how to achieve
optimal outcomes from the Early Hearing Detection
and Intervention {EHDI) programs that administer
hearing sereenings and following interventions.” One
of her strong recommendations is that families of
deaf newborns “have an opporiunily to interact with
individuals and professionals who are deaf or hard of
hearing”

Bince deaf children are born in areas that may not
have alocal deaf community, such as in rural arveas or
even urban areas, one might argue that it is not prac-
ticable to teach them and their families a sign lan-
guage.” But practical obstacles can be overcome,
and we have argued heve that, legally, they must be
overcome. There have been federal and state efforts to
bring about social change that is in the public inter-
est, for example, protecting individuals from the
harmful effects of second-hand smoke. The state can
devise programs to bring deaf children and their fami-
lies into deaf signing environments (such as summer
camps and other deaf outreach activities). These pro-
grams should continue not just throughout the critical
vears of fivst language acquisition (that is, through the
age of five), but up through the age of twelve, when lat-
eralization of the hrain is complete, in order to solidify
mature language skills adequaie to allowing academic
success and psycho-social health#

¥ Overall Conclusion

We have argued for a vight to language for every child,
and specifically for every deaf child. We have also
argued that the only way to ensure this right is to pro-
vide an environment where exposure to a natural sign
language can be acquired through rich social interac-

ok
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tion. The right to language is implied in existin 53 faws:
codes and treaties.®> We have here discuss

given the language-based nature of laws,
ments for the implied right to langnage cax be adapt

our argu-
1

in a general way to other countries regardless of their
specific Jaws. In fact, however, many countries do have
:, particu-
saf people’s rights to access edu-
some arguraents may be

laws comparable to those discussed above
larly with respect to de
cation and health care,® so s
adaptable pmin'l' by point.
Language is o human pecessity, not just for

squal

protection of the individual, but for the benefit of
society as a whole, particularly as we s°e’>c-()gni7e “the
importance of wider group zmmbelshxpa and social

interest to protec

contexts” 3¢ Thus, it is in everyone's
the right to language, and to impiemen* not just
international treaties we outlined above

eration of the Deafl6

CGur present knowledge of the science of the brain
and of language acquisition strongly supports mg,n
s the only truly viable and reliable access
conclude our

languag
to language for deaf children. Thus, we
argument wuh the position that the right to lan
for deaf children is, in practical terms, a right tc
language.
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