Is the Supreme Court ducking the
important issues? Has Rehnquist
21s O’Connor more

i ‘ Stevens? Did Scalia
recuse l@) elftoo much, or not

enon:&;iﬁﬁd how will the election

High Court’ Alessonin




A JUNGLE LAWROUNDTABLE DISCUSSION

; From: Mark Tushnet
avirtual roundtable. Our moderator was Roger Cogsagk. Wwhots Subj: Re: A New Center?

counsel at the Washington law firm Arent Fox, ar e Date: 7/7/2004 10:10:34 AM EDT (( LA T
analyst. Joining Roger were Jonathon Adler, Lt i It's always hazardous to generpliz L ngle term's work. (Af-

Case Western Reserve University School of L g ter the first year of Justice Kemgdy's tentire, forexample, conser-
Nockenoff a professor of political sciency ik i vatives were exulting that he was g even “better” than
: i Judge Bark would have been. ft dldn'stufTout that way.) The main

characteristicofthe Reu:ﬁh_u'{r" ['}a;: least since the early
5

whose book A Court Divided: The Rehnguist Cowel amms { ; 19905, is that its conservari én persistently divided,
Constitutional Law, will be published in January; arittRob with the Chief Justi / alix-adIhpmas in one factionand O'-
Weiner, head of the litigation practice at Arnold & Porter in Connorand Ken néﬁm{_h s@‘u‘: . That's meant that the Court’s
Washington DC, (Cossack was assisted in his preparations by Arent "liberals” could win ihﬁqf‘tm{[tl apitalize on this division. This
Fox summer associates David Adkins, Ali Arain, and Leonard term we saw a somewhat h‘]‘ghga’fl evel of success for the “liberals”
Evans JWith the decisions of a momentous spring term still being in peeling away @ @onnor and Kennedy from the conservatives.
sorted out, and with a rich fall docket on the horizon. these five And yet, I thinkwnéofihe as-yet-untold stories of the Rehngquist
veteran Supreme Court watchers sat in front of their computersfor  Court is Stevps %e strategist for the "liberals.” He's pret-
three days this summerand e-mailed toone another their viewson [ Coe ™ ¢vclearly been doing something that re-

what the Court has done, why, and what it means. An g Jhuces the gravitational force that O'Connor
Faser Eyfa airhdt, was - 2 .
rained By AT s ona and Kennedy might otherwise feel towards

From: Roger Cossack :}:'H:‘:;E‘!J*:.E:Eﬁ;:'ﬂ their “natural” conservative allies. Of

Subj: A New Center? anenemycombatiand  course, there is division among the conser-
Date: 7/7/2004 10:00 AM EDT s poangy vatives between hard-liners and more mod-
Good morning, all. Inthe fuly 5th New York Times, Linda Greenhouse s {hé i‘*gl.g-n'?"ﬁll'ul oy OTREE conservatives. So, forexample, in
suggested that the recently completed term may becalled the year b wimatmbeancre.  Hamdi(2), the “hard-line” position was ar-

ChiefJustice Rehnquist lost his court. It can be argued that Justice » @psomitsant hisinabilty  tieylated by Thomas—and it was too much
w, dEpatonqury and challenge s

Stevens has become the new Brennan, a justice whocan create ney.f_"-.._w e Tl apainat him even for Rehnguist, These divisions pro-
and different majorities (1). Stevens wrote the 1 nr¢1rwn(¢:ni§'il:$;;,\ SinHegrhbdlmar vide the “liberals” with strategic opportu-
wha ™

vy Ll !‘II:I.'IL'-:I'.‘PTXI.'ﬂ
majority opinions in several key cases. Has “l':;'l_'lll‘:_,"l:ﬁ'?,” G nities, which they've been able to exploit
the majority of the Court moved tothecenter?  to1ago x\;r'npm often thanone might have expected.
s
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From: Rohert Weiner L\'__j.——“\
Subj: Don't Jump To Conclusions -, f{ — )
Dote: 7/7/2004 10:18:59 AM EDT k‘h

lagree—itis hazardous to generalize. 0'Conn \rﬁﬁée’hned}rrﬁ
main the key swing votes in many casey’ ii‘Wt\in alterns vary,
in a_[s"?;s

resulting in more“moderate” opj .and notin

others. [t would be hazardous t cIrinto Stevenssrole.
We cannot know whether he crea w g diferent majorities;
we canonly determine where hz s pa‘r?n-f.@m majorities.

From: Jonothan Adler
Subj: The 0'Connor Cou
Date: 7/7/2004 11:08:06 AME

This term certainly sa f\"ka{ésig_‘v}i)ich O'Connoror Kennedy
provided the crucial S:IQM ;’%inmhber of closely divided cas-
tlybver 35

esincreased signifi erla ar. There were 215-4 decisions
e 3 5
this term, copipfar on 2002-03. More significantly for

; E?acﬂgﬁhese years the Court divided into the tra-
ditional "left-right just under half of these cases 10 out of

o
21in '1::3-'%(“%% ‘o2-'03}. Insix of the remaining cases,
{0

Renngdy rDWtMwiththel]bem!stofonnthemajori.ty.

The Kng-liggin thergmdining 5-4 cases were more closely divided,
Fu raat-r\qw fO'Connor’s influence asa“swing justice™is

that isserited significantly less than her colleagues. She dis-

sent ve of the Court’s 79 decisions this term. Kennedy

nex;gbt frequent dissenter (10 cases), followed by Rehn-

Gmas, Stevens, and Souter (15); and Scalia (17). Solam
PITGA

Date:7/7/200412:03:14 PMEDT
I'mnot really advocating calling the current Cou
Court."but to make this an "0'Connor Court,”

Tennesiee v. Lane Two

proplewith mobility im
palrments, Goorge Lane a
delendant inacrimanal
L'aw.ln:l'l-u'\rc:l'ylnm_i
COLIFT rier. slied Tenr
nesseelon failing toemsure
that sourthouses are acorssd-
bibe tor ke rvichuls wil b dis-
abilithes, Bath plaintiffs were
diended sidess o courtrooams
om the second fkaors of build-
Ings lacking efevators The
Court mibed intheir favor

Subj: Re: Re: The 0'Conhor Court?
Dote: 7/7/2004 1:17:56 PM EDT
That's a fair point. just to complicate the pic-
ture, while O'Connor may be the dominant
swing vote, | don't believe she authored the
majority opinion in any of the 5-4 decisions
this year nor, if I recall correctly, was she
ever inthe position to assign the majority
opinion fora five-justice majority.
Stevens, on the other hand, authored
several majorities inclosely divided cases,
including Tennessee v. Lane (3).Groh v.
Ramirez (4), and £k Grove v Newdow [5).
Plus he often assigns opinions.

Groh v. Ramirer
Federal agent Grah
scarched Ramirez s ranch for

lliegal weapans. On the
warrant, Groh mistakenly
am::;rdtlhcc:ra;'i Items |
sought (though hecorrectly
listed the itemsanthe
application itsell). Ramire:
argued that the incarrectly
compheled warrant viclaned
the Fourth Amenddment;
by a 54 vote, the Court
agrecd with Raminez

Elk Grove v. Newdow

Machael Newdow's
daughter aitended public
srhond in the Elk Growe
School District in California,
wihere leachers fead sLu-
dentsinavoluntary recit

Rumsfeld v Padilla

Besse Padilla, a U 5. citizen
was arrested inChicagoon
suspicionof plotting todet -
anate a radscactive devioe.
Hewas transferred 1o mili-
rary custody and has pot
beencriminally charged
By a 54 vote, the Courn ruled
that Padilks should have
saught release from a federal
courn in outh Coroling,
whiere he s being held, in
stead of froma court in New
York and should refile his
challenge in South Carolina

I'm thinking about Padilla (6) and Newdow,
inwhich the court took technical ways out
rather than confronting the issues. Personal-
ly. I think the decision in Padilia is shameful

From: Robert Weiner

Subj: Re: Did the Court Duck the Question?
Dote: 7/7/2004 2:41:1T PM EDT

More than 4o vears ago, Professor Alex Bickel
of Yale Law School wrote a book titled The Least Dangerous Branch,
Hebelieved that when the Court reached the merits of an issue, it
had toapply neutral principles. But he extolled the "passive virtues,”
the techniques of not deciding issues, when doing so was better for
the countryand the Court. In his view, judicial review, while essential
to protect our freedom, was fundamentally undemocratic.
Heargued that judges whoare elected by noone, answerable to
noone, should exercise the greatest restraint in setting aside the
decisions of leaders chosen by the people. Moreover. because of the

litical capital, It needs to expend that capital, inaword,
sly” The Supreme Court has expended a great deal of
pitalin recent years. A greater dose of those passi® ~

z "-\:
- I
O
0,535
Dater7/7/2004 2:45:12 PM EDT AN
I'm uncomfortable using “ducking”in casesfvhete (e Lot offers
reasons for doing what it did. In Newdow, theTFq",s_;g uinihy hard
question about the relationship between th{f‘t‘aiﬁl&lﬂ_ﬂ[ﬁili whao

etstodecide matters affecting a child, andthewgtional law about
whocan bring a claim that’s ultimately depis Pﬁ{’ﬁe interest of
do eunt of work

the child. Similarly, in Padilla you {mg'f’ do g

toexplainwhy there should be j Tiﬂig{m> ¢ York when the
habeas petitioner—Padilla—is D:E'pulj_"l‘ﬁa qﬁtiqa.'rhere's nothing
“shameful”in tnlerpretingthe;ezle,hl.igﬁﬁsdjtﬁunalstaluwto re-
quire that Padilla file his claim r:;r_g\hem‘_-.j

=, ~

fa, e

¥

From: Roger Cossack
Subj: Padilla P
Date: 7/7/2004 4:09:33 RMEOT
The facts in Padilla {te WRigL

T
isea question of such basic fun-

damental princjp]e.tt@_h il&N{EﬁddrcssthE issue is"shameful”

Padilla has sat i jsotatiomforouet two years, with no visits or lawyers
until recently; \d\li"‘r‘::‘r‘l_thn navery limited basis. lamwillingto
admit that inatimesf iﬂjdbess evidence than normal may be nec-
essary, but at [east some inwidence must be forthcoming It may turn
out that thegdefernment is completely right about Padilla, but the
arrogance of o5 ment that claims that it can suspend mini-
mum dyutpr ig s2ary. Perhaps the Court could have simply cor-
regt dl{'lE‘PEﬁ' noreven with awink claimed "harmlesserror,"and
nged the pitiibn. Sending it back simply to get acorrected piece

{pap _r“whilck‘ttingape!itlﬂncrmtJnjaj];’siustwmng
.
From: CiralHackenofi

] "'?:._uhj: Paodilla, Newdow, and Ducking

Ett_ﬂ:ﬂ!ﬂ'ﬂ-l 5:06:53 PMEDT

tion of the pledge ol alle
glanle.NnEﬂﬁxry_uw!thal
cvenifstudents don’t partic-
tpate, making Uvem listen to
thewands "under God " vip
lates the First Amendment
Byand-0vole, theCoun
Fuled that because he docs
niol hane legal custody of
hisdaughter, b lacked
sanding tobring the case.
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with Roger. | was surely puzzled at first by what felt like
From: Roger Cossack e nical decisions in Newdow and Padilla. | wondered why the
Subj: Did the Court Duck the Quesfion?. \\\ \E’S t would take the Newdow case if its chief purpose was to de-
Date: 7/7/20041:48:35 PMEDF = - glare that Mr. Newdow lacked standing. | suspect that when the case
Will this term be remembered as tReqgein, | vasaccepted, at least four members of the Court thought they
which the justices ducked tough questions?_", would reach the merits of the case.
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Scaliapaid hiso
th trali
butthecen a.l,ﬁ:g\

-

7NN

Like Roger, I'was frustrated with the

portant issue needed some fuller trea lbfdaﬁ?;ﬂ.m’h}rdidn't
the question of whoto name come upsaglidr Could not this problem

have been avoided by naming several o sithes Rumsfeld asde-
fendants? Itcertainly seems.as if e jud doesn't want totakeon
the administration on Padilla, alt i ecision in Hamdiand

the Guantanamo Bay detai "I:[“E;st' lohave some teeth.
"tc, LS:)“PEE”E?

From: Mork Tush e
Subj: Re: Padill &ut,ll}m:k]ng
Date: 7/7/2004 EMERT.

fthe justices were quite happy to
as a genuinely difficult one, and
taﬁ’nd it so difficult—having anticipated
y granted review. It's worth noting,

;al (7) might have had some real effects here
lb{‘?iaiﬂljf%ﬂcs agreed with Thomas's analysisof the
precedents—that is, that the doctrine the
Court had articulated did imply that "under
God”in the pledge of allegiance was uncon-
stitutional. But, suppose that those justices,
idn't really want to overrule the precedents.

may have

Supposea

Sealia recusgd himsed
h'_:t:usch:ﬁm—"'FD
by r Jus —

and not the ultimate one (Rumsfeld). Th
throughout the litigation, and it's just 32
lawyers for filing suit where it was cony
tocriticize the Supreme Court forinsistingt
filed where Padilla was being held.

it had tobe

From: Roger Cossock

Subj: Re: Re: Padilla, Newdow, ond Ducking

Dute: 7/7/2004 6:44:18 PMEDT

Mark, Lagree with youranalysis of Newdow, and while 'm not happy
that they didn't reach a result, or more honestly the result 1 want, |
can live with it However, when the Supreme Court isasked whether
itisacceptable for the government to put an American citizen in jail
and throw away the key, the only answer must be a resounding no.

Fram: Carol Nockenoff

Subj: The Effect of Scalia’s Recusal

Date: T/7/2004 8:51:04 PM EDT

Mark is quite right about Newdow. Scalia’s recusal certainly affected
the result. There has been significant disagreement between O'Connor,

would employ in post-Leev. Weisman (B es- @ dwozcaseiny
tablishment clause cases, Some would surely
not have wanted to go along with Thomas's

Court affirm

ercises of a public middie

JUNGLELAWOMLINE.COH

[ Fro

Kennedy, and Thomas on some of the tests and approaches they™ ™~

" .
HL:T th ﬂﬂqy—:‘f}ﬂlﬂﬂ 11:28:5T AMEDT
prayer at the gratuaddees’ s my final two cents. Robert, [could not agree more with your

way to go duck-hunting,
wasbigger than that.

—
T T
gt . - ok

FE= N e

proposition that, under current jurisprudence, "under God"didn't
pass Constitutional muster, and that this was wrong, and that the
Court should thus revisit the issue and overturn the precedent.
Thomas's position might possibly have gained Scalia’s assent,

and might have appealed to liberals who wanted to revisit the issue
but get a different result.

From: Robert Weiner

Subj: More Ducking

Date: T/B/2004 11:02:11 AM EDT

The Court did duck in Padilla. But the Court did rule in Hamdi, and
that decision strongly suggests what the result in Padilla will be.

was in Chicago. 5o under the Hamdi case [ think -

itied o effective representation by counsel ina 1-:*:
N -
3 rovides a meaningful opportunity to challeage: ¢

- \h .
(53: N
- g hnet 4‘:?[\\ .\;\:/,
j- Re: More Ducking (;».V.-.,“--._ > S
te: 7/8/2004 11:38:32 AMEDT RS

I agree with Robert on that, but Padilla’s not home r;:j%'."]-'l]?ﬂcﬂﬂ
interpret the pertinent legislationinanu _Mf;@sﬁ: cov-
eunusual circumstances of awaron terméﬁi':h_ jfninis-
tion could contend that the statuteli iE}ﬂg&e@\ 1@' is uncon-
stitutional because it limits the presideént s p s dpmmander-
in-chiefto detain for purposes ofinre’@ :Ei‘;;mnt }ﬁginHum:ﬂ

precludes these interpretations, altho Hh;;._ﬂ."‘tﬁw the plurality
opinion indicates that the district coprtjudgewhygets Padilla’s

case would be well-advised to Jg_p}his@a{:
\.\ ‘-“‘ v
From: lonothon Adler

Subj: The Padilla Decision - \
Date: 7/8/2004 11:45:@3}_ y

Icertainly understand P;ag_;a;;v\c;:s\mt\g;’eatton over Padilla. Indeed,
50

larm sure all of us ryr@m@:& ment in law school when we
wereaghast that the cidd 1 hgaeraticapplication of procedural

rulesor |urisdiuionai"?eq@i‘mmt- tscould produce an unjust result.
Yet if one assumes the Courtwagtorrect in its jurisdictional holding
in Padilla. theon f.‘ay for the Court to reach the merits would be ta

establish a faulty présedent on the jurisdictional question that low-
eroourts wnu-idﬁ%ioe but toapply in future cases. The de-
sire fnr";usticﬁh € instant case would corrupt the rule of law for
yearsfo come: 'rPLvEﬁry'the Court could have concocted some “good-
for-t is E'Eﬂt-nn v Tuling to reach the merits without makinga
hash of thg ]i]}:i.igicti:onal rules, but noone is particularly happy
whenthe Cf:hmgﬂopts such anapproach. [ think it is untenable to

."argi_]:‘e that jurisdictional requirements should only be considered
n thestakes are sufficiently low.

-H Cossack

\sy:h re On Padilla

school was unconstitutional \\;:inlalysisar"passwe virtues” with regards to Newdow. The pledge of
e
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tevens and O’Connor could

causeenormcgg%anges should Bush win.

(@) Blalkely v. Washington allegiancei ety iwited towards that
AL J-mant

sestancnkidn appertlakely Ty c!']mi{\ a utf’ridﬂth;?muslnotbmrlmed
received & g0 morth sen F

tence whenthejudgefound DY @ passive 1American citizen isin

that hie had exhibiied “delib ¥ ]

l.'.'ld‘.c ::|:a:II:"I'r||.'CI:lurl"h|.'Id prisonay o none. Thisisa

that the Sixth Amendment
F\‘:jl.lllr\!ll[lr\ ansd nat

puclpges, b fird all the facts

which can increascadefen
dant s sentence

.andtuimy opinion, itslack of doing

'n.-l. M\ishiv by history.
Missouriv. 5|:I'ber'|!

{lv ﬂngcthe topic to the Court’s
Prva 5.4 vote, the Codin

o L...zmu.rawnm-;;’ ,ld“*:gun eareaofcriminal law, the area
ﬂollu Eactic toextraclc

g
fessions by delibera |-.[\>‘ ;m%ﬂ ecthemost divisionamongthe
'u:.ﬁr_'ﬁ-:'nﬂih;ﬁ oni~,  TStcESIt seems that almost all of the cases

g '.:'L"r'.“;.'ulr:m"F“\ ?idedﬂn a 5-4 vote, Does Blakely (9)
8
1 U.-sl w. Fatane 'ilr;:;?

st the end of the sentencing guide-

R .uﬁ_m LL-QZH Are Seibert (10) and Patane (11) some-

vodd hirm e fund gL Lo i at inconsistent?
madn silent. Bodald b
ready knew |!.I rightg, and

thierdie 1L IS LR ,-"?

in !TT“ 3 T I-uIW Ltm-" From: Robert Weiner

sakl thailth ahoail

b uudlll‘\éﬁ_u‘ aul il.' Subj: Blakely

i der! ?HS Dote: 7/8/2004 11:42:28 AM EDT

:-::.ll‘.il ‘R‘I'{% mﬁ::}. : ! 1

iy J, £l Contrt Blghkely signals the end of guidelines as we

Rundar i know them, but not necessarily of guide-

v judicial decision or legislative action, we'rei

up with a system that allows sentencing based on;:z:f\g
SC.

se traditionally considered elementsofthe o

.

From: Jonathan Adler

Subj: The Blakely Lineup

Dote: 7/8/2004 12:27:49 PM EDT
The Blakely lineup is worth comment. Scalia'y
joined by Thomas, Stevens, Ginsburg, and Souer,
Kennedy, Brever, and the chiefjustice dis

cuses on the constitutional text an
warnof the practical implications,
In Blakely, the formalists kept the court ottof pyactical policy
considerations concerning how sentencing should be structured.
Instead, they identified a rather bright-line rule that criminal de-
fendants have a constitutional right to a jury that only they can
walve, and have left it to the political branches to sort out the de-
tails. The practical effect is confusion. One federal judge has already
said that Blakely has rendered federal sentencing guidelines uncon-
stitutional, while the Justice Department isarguing that because
Blakely did not concern federal guidelines, they must still be ap-
plied. Meanwhile, there could be a flood of litigation challenging re-
cent sentences for failing to comply with Blakely's requirements.

From: Carol Nockenoff
Subj: Are Seibert ond Potone Inconsistent?
Date: 7/B/2004 12:33:5TPMEDT

Let me comment on Roger's question about Patane and Seibert. i ,\

While Ido think that the logic in Patane is at odds with Seibert L_‘
don'tthink they need to be seen as inconsistent. In Seibert, o B
were using a popular interrogation technique designed t de]a:,.‘t
Mirandawarning and to get suspects under interrogation to

and/or confirm, once Mirandized, what they had admitted orinti™ \.,__,.f concerns about impartiality.

mated ina pre-Miranda interrogation. The Court majority saw that
the police were trying to circumvent Miranda through deliberate
technigues. Kennedy seemed particularly interested in the ques-
tion of deliberate versus simply negligent failure to Mirandize.

He saw a deliberate police practice in Seibert, and something
inadvertent in Parane. And he was the swing vote.

From: Roger Cossack

Subj: The Vice President’s Secrets
Date: T/8/2004 4:01:01 PHMEDT
Let’slookat the Cheneycase (12) Did the VPwin,orishe hr::ulding aslowand
crugldeathsentence because the Court falledto 1 Z

Inun:!nn :-n|.| t-“:‘ 1]
wanted Vice President
Cheney to disclose informs
tisnabout the I1.?I'I-5|‘.‘f§'1l.|1
of hisener,

'.- t.ﬂ:
farce. By a? 2 l £
Court rdu-ud nrdl-r

SR

\'l.l.i

Cheney Lo oo
:;Tllr:lélr{‘hi[{fuq:ht
rom: Mark Tushnet Q: . —

Subj: Cheney ond Recusal PR “--\\
Dote: T/8/2004 4:20:11 PM EDT \l.r \ "";
Although there's no telling what thcuh:mateé\ﬁt.qr_rjr&ﬁ Lheney
ill be, in some sense the outcome was mopefavisablidg executive
authority than one might have cxpm:l:ed Th yirtsad that lower
courts should consider policy concgfnsghaut In{isidnon theex-
ecutive branch's deliberations, wi dun::’c\‘g EJIL executive to

qniyrefuse in Cheney than Newdow.

invoke executive privilege, with{ HAt ﬁ’t'u:al COSTS
My view is that Scalia demonst '(:E‘ﬂha mentin goingon
the duck-hunting trip, but that hg_egnnc sca'? it wasappropriate

for m-lﬁre nTr{;mrecusal maostly for
the re;

13._\{.11” I'Jdgnm:ll:-.":
i ns‘h(&%b:l r his memorandum ex-
plaifie hiddecision. (13) Itwould have been

hunting with Cheney
Inlanuary, after the Cowrt
accepied thecase. In May,
Scalia issued 3 2k-page

mema inwhich heex ~gsa tinta perhaps even more so, for

et e < hm\{gnec}_{s}:,hjmhe]f.bul it wasn't required.
T

From: Robert \\\ .

Subj: Re: Chendy . ™

Dote: 7/8/2004 5:13:54 T

InCheney,all the Court heldwas that the executive branch should not

havetogoth Q-.a largevolume of materials to determine whether

toassertexec ivilege, before the district court made some
judgme fai.;bc propriateness of the discovery requests for
thoge mangials. 171 that perspective. it isan unremarkable result.
Ell?‘hezi £ e Court’s stated concern about the burdens and
dist I"di.[{O:I'Ib oflitigation involving the executive branch was far
gmatenh_a?ﬂgﬂe:md inClinten v Jones (14). The charitable interpre-
ationis thitshie Court learned from that decision and its aftermath.

T As regards disqualification, I note again the importance of politi-

legitipacy tothe fulfillment of the Court's role in our govern-
Fhe disqualification rules protect not only the integrity
Lvurl s decision-making process, but alsoits political
sta ing. In both respects, Scalia’s refusal to recuse himself inthe
{.bemzv case, and his rationale for doing Clinton v Jones

The 1997 case inwhich
,harmed the Court, His actions fueled the Court ruled that a

silling ideny coukd be
suied h'!?rﬁ;mc fTice
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From: Carol Nockenotf
Subj: Scalin’s Recusal

Date: 7/8/2004 B:45: E;B
Perhaps Scnllasre )gmtheChenc\- matter is vet

anotherindicator h’\pz fn formalism. In Newdow, Scalia
et Doyt his position on the immediate is-
itwa the Supreme Court docket. InCh-
done nothing to predispose his
duck-hunting. and the central issue
hipwith Cheney. However, the appear-
idn't dotheimage of the Court any good.

COURT DATES (FROM LEFT) ARG IJNENT;I{(PTDN{.

vote, had paid hisiow
was far bigper{ian hi
anceofimp

whemau‘nﬂ_}xﬁc Cheney case back to the circuit with "in-
structions

its broadest claims at this moment, tobe

;ﬁl think they were being very instructive? The
0
vith Mark that the Court’slanguage sounds alot

Sullj Tlle Future of New Federalism
Date: 7/9/2004 9:56:17 AM EDT

Iwanted to get your views on another subject. Some
are saying that this term spells the end of what has bee
Federalism" by the Court. But was this new fede
amovernent? Is federalism the area where th
versus conservative split is most evident?

From: Mork Tushnet

Subj: Mot So New Federalism
Date: 7/9/2004 10:15:10 AM EDT
The"New Federalism™ revolution was never what s®mé commenta-
tors made it out to be. The limits the Court put on Congress's power
toregulate interstate commerce were relatively modest, and left es-
sentially untouched anything that could be fairly characterized as
“commerce,” Its restrictions on Congress's power to enforce the
Fourteenth Amendment are potentially important, but the Court
has receded from the most aggressive applications of its doctrines,
Moreover, all of these doctrines are triggered only when Congress
does something that infringes on state prerogatives, something
which seems increasingly unlikely.

From: Jonothan Adier

Subj: An Overstated Trend

Date: 7/9/2004 11:53:16 AM EDT

Mark is correct that the net impact of the Court s federalism cases has
beenoverstated. The Court'sconservative majority hasarticulated some

principlesthat, ifthey weretobe applied faithfully and consistently,” ™

wouldsignificantly limit federal power, but it has given mixed sigpats
aboutitswillingness tofollow through. This makes the medical mar

:HEWDOW PRACTICES HIS "UNDER GOD ™ ARGUMENT. 317/04; HAMDI LAWYER FRANK DUNHAM, 4/28/04,

. ‘Su\l;;s

Itpresentsanopportunityforthe Court toso-
lidify.and perhapsextend, theideathat the
federal government haslimited and enumer-
ated powers; oritcould spell theend forany
meaningful commercecause jurisprudence.

1 Raich v. Ashcroft The
Cournt will review a federal
P{“l|${-’.‘l et decisison that

rm.e ral Laws probibiting the use

aroultiy |E|bl"ll:I"I'l &7 udkna are
unconstitutional whenapplicd
tomedical patientsin |.1|':Il1rnr;|.
whoare using manjuana

with theirdoctar's approval

Fram: Mark Tushm‘:t

uhlman camp, with Kennedy and O'Connorex-~.,

*traditional Republican set ufmnsututmna "Eu?rs\\\
iefjustice and Justices Scaliaand Thor \rtg:\
Vi ted with the modern (post-Goldwater, "n rng&:“l‘[ 4

ublican vision of the Constitution. Thisisn't tﬂ(ﬁﬂj{}-’rj-h I Ius__

s (ortheir "liberal” colleagues) are simply munglﬂe‘mq.rmw ;
litical preferences. but rather that they are voting g Mehdﬁlsﬁr'

y held views about what the Constitution agty ﬁ'h.;ms views

tareassociated with particularbranches or'l 'pubrbr].h party.
l HJ
rom: Carcl Nockenoff .
Subj: The Election /\}/\_'- e ,{,’
Date: 7/3/2004 2:40:18 PMEDT .) \'\ s

That means, obviously, thatalotof th rﬁasv."i.rcaﬁ-.usm.dw[llbeaf-
fected by the cutcome of the ele tio | =7Fs1;ust|ceorm‘cmg0wl[[
likely makea significant differe ]rﬁmmr‘w-uﬁ portant cases, we're
seeing 5-4decisions.lam reJuu:L.l pronouncements

about what the Courtis likelyt :iﬁ_bueamﬂ departuresof Stevens
and O'Connor could Luuﬁﬁﬂﬁ%@ﬂf{hﬁ:}gﬂ should Bush winagain.

From: Robert W‘:I& \‘-‘\\;

Subj: The Origin u‘as.l]nn\

Date: 7/9/2004 4:3214 PMED

Returning to Rﬂgersnrlglllaw tion: Rehnguist has not lost the
Court,butthe CU}(;fma}' have reached the limits of where it is willing
togo.I, too, hesirMg raedict what happens next Muchdependson
theelection. W:\Fplmfl:ll'u; Courtalsocould beinfluenced by
extern wel'u{:.t{: ampte success in preventing a major terrorist
attackir thi,sv:. vmrmrwly theoccurrenceof suchanattack,
coul ﬁ"ﬂ—h__ﬁfm nof unlvrhe public’s and the Court’s views onexecu-
tive ;m‘t}l:._]ﬁl]'Nl__bﬂ more subtly—their views of the proper balance
betweenthe | government and the states. Conditions are more
Vt}'lﬁ'lli: and less predictable than ever. The Supreme Court mirrors
('\bnglugnsmumthan itsapparent insularity might suggest.

ger Cossack
nks!
uteT7/9/2004 4:59:26 PMEDT
youall for participating. This has been informative and

juanacase (15)onthe Court'sdocket for nextterm particularlyimportant. \\Efi}ercsnng. 2
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